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THE ACTION OF THE GOVERNMENT 
AGAINST THE NEW YORK WORLD AS 
A REVIVAL OF THE OFFENSE OF SCAN- 
DALUM MAGNATUM. 





The proceedings against the New York 
World by the federal government for 
criminal libel because of charges made 
against government officials with respect to 
the purchase of the French interests in the 
Panama canal, are so unusual as to demand 
some comment even from a law periodical, 
which usually withholds comment until the 
final disposition of a cause. Without, how- 
ever, touching on the merits of any issués 
oi fact involved, or excusing in the least any 
moral turpitude which may attach to the ac- 
tion of a newspaper in carelessly charging 
government officials with criminal motives 
and conduct, we desire to make use of the 
occasion to discuss certain interesting ques- 
tions which arise in connection therewith. 


A few observations on the offense of 
scandalum magnatum. We do not say that 
this proceeding is based on this theory. But, 
in much of the discussion of this unusual 
proceeding the question has been asked: 
Does the fact that the alleged libelous 
charges were made against the president of 
the United States or against the govern- 
ment acting through its various depart- 
ments, make the offense more heinous than 
it otherwise would be, or make that an of- 
fense which would not be an offense if di- 
rected against an ordinary individual? Un- 
der the common law offense of scandalum 
magnatum there would be such a distinction. 
At common law it was an indictable offense 
to bring the government into disrepute, or 
any of its officers, and that was made an of- 
fense when spoken against a public officer 
which would not be an offense if spoken 
against an ordinary individual. This rule 





was crystallized into statutory form, mak- 
ing it an offense to publish false news 
whereby discord might grow up between the 
king and, his people. 3 Edw. I, c. 34. See 
also 2 Rich. II, St. I, c. 5; 12 Rich, II, c. 11. 

In strong contrast stands forth the rule of 
the civil law,—that system of law, to which, 
says Hon. Hannis Taylor in his Science of 
Jurisprudence, all the nations of the world 
are gradually turning, as being based on the 
most unalterable and most widely applicable 
principles governing human conduct. Thus 
in the Theodosian Code it was expressly 
declared that slanderers of majesty should 
be unpunished, for, if this proceeded from 
levity, it was to be despised; if from mad- 
ness, it was to be pitied ; and, if from malice, 
it was to be forgiven. And in Paterson on 
Liberty of Press, p. 87, it is related that 
“Emperor Augustus desired to punish a his- 
torian who passed some stinging jests on 
him and his family, but Maecenas advised 
him that the best policy was to let such 
things pass and be forgotten. Caesar also 
said that to retaliate was only to contend 
with impudence and put oneself on the same 
level.” 

The soundness of the Roman law over 
the rule at common law is clearly appar- 
ent, notwithstanding the able contention to 
the contrary of Justice W. C. Marshall in 
the case of State v. Shepherd (Mo.), 76 S. 
W. 1. c. 83, where the Missouri supreme 
court attempted to revive this offense as a 
basis upon which to punish an editor for a 
general libel upon the court. The contention 
in the Shepherd case is clearly error so far 
as it gives a court any ground for proceed- 
ing against a person for constructive con- 
tempt where the charge against the court, 
though malicious and false, is not in rela- 
tion to any controversy depending before 
the court. This, we think, we clearly show- 
ed in 57 Cent. L. J. 101, 402, and sup- 
ported by many authorities, 


The rule of the civil law is clearly ia har- 


mony with the policy of American institu-: 
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that source has all the crudities of that 
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which it had its birth, still clinging | NOTES OF IMPORTANT DECISIONS. 
to it. The Massachusetts supreme court 


definitely rejected the doctrine in a case 
where a member of the legislature relied up- 
on it, alleging that the dignity of the com- 
monwealth was attacked where members of 
the legislature were assaulted in relation to 
their transaction of the public business, Sill- 
ars v. Collier, 151 Mass. 50, 23 N. E. 723, 
6 L. R. A. 680. This same abhorrence of 
this principle is shown by the attitude of the 
American people toward all sedition legis- 
lation that has from time to time been pro- 
posed. Thus when John Adams was pres- 
ident, congress passed a sedition law, mak- 
ing it an offense to libel the government, 
congress or the president. The law met with 
fierce opposition and was so foreign to the 
policies of our laws that many able lawyers 
pronounced it unconstitutional and it was 
quickly repealed. See Cooley’s Const. Lim. 
(6th Ed.) p. 526. 


It is quite apparent that the old common 
law offense of scandalum magnatum was 
left behind when our fathers planted the 
principles of civil liberty and equality on 
the shores of the newly-discovered con- 
tinent, And in England as well as in this 
country this old rule has now given place to 
the rule of the civil law that there can be 
no libel of the government or of govern- 
ment officials as such. It is therefore no 
greater offense to libel Theodore Roosevelt 
as president than it is to libel Theodore 
Roosevelt, the private citizen, unless the 
charges amount to treason or the subversion 
of all constituted authority, as the preaching 
of anarchy, It is no greater wrong to false- 
ly criticise the government than it is to 
speak evil of a private citizen. State v. 
Kaiser, 20 Oreg. 50. Anglo-Saxon barbar- 
isnt affirmed the contrary and the old Tower 
of London witnessed the sufferings of men 
who dared to raise their voices against the 
king. Roman civilization, on the other 
hand, declared the rule that the dignity of 
the government demanded that such insults 
be unnoticed. And the rule of the civil 
law is recognized to-day as the rule of a 
higher civilization than that out of which 
grew the doctrine of scandalum magnatum. 





APPEAL AND ERROR—REVERSAL FOR 
IMMATERIAL ERROR.—We have had consid- 
erable to say of technical error as ground for 
reversal, but it is only fair to appellate courts 
to say that their difficulty lies not so much 
in determining whether the error is merely 
technical, but whether it is also at the same 
time immaterial, or whether it might possibly 
have affected the verdict of the jury. This is 
the predicament of the court in the recent 
case of People v. Corey (Cal.), 97 Pac. 907, 
where the court says it is impossible to say 
that it is immaterial error to refuse to permit 
defendant’s witness to state that he would not 
believe one of the prosecuting witnesses under 
oath, where such testimony was admissible. 

The court, on this point, had the following to 
Say: “The practice is not uniform in all 
the states in respect to the right to ask a wit- 
ness, called to impeach another by showing 
the latter’s genera] reputation to be bad, the 
question, ‘From what you know of her gen- 
eral reputation for truth and veracity, would 
you believe her under oath?’ but in this 
state the right has been sustained, and it 
was long ago said to be too well established 
to be questioned. Stevens v. Irwin, 12 Cal. 
306. The adoption of the Code has not 
changed the rule. Wise v. Wakefield, 118 
Cal. 107, 50 Pac. 310. The Attorney General 
contends that the refusal to allow the ques- 
tion to be asked has never been held to be re- 
versible error by the appellate courts of this 
state, and we are asked to so consider the 
refusal of the court to permit the defendant 
to ask the question of the witness Herrin, in 
relation to the witness Jacoby. This is 
urged on the ground that the opinion of Mrs. 
Herrin in this respect could not have influ- 
enced the jury in reaching a _ verdict, and 
therefore the rejection of the evidence was 
not prejudicial. Other states which permit 
the question to be asked have taken a con- 
trary view (Douglass v. State [Tex. Cr. App.] 
98 S. W. 840; State v. Johnson, 40 Kan. 266, 
19 Pac. 749), and we do not see how an ap- 
pellate court can well say that the opinion of 
a witness, made competent evidence by the 
statute and the rules of evidence can have 
no effect upon the verdict. The effect must 











Vol. 68 


CENTRAL LAW JOURNAL. 


137 








be determined entirely by the person giving 
the opinion, and this in turn would depend 
upon the manner of the witness, his credi- 
bility and so forth, which are matters ex- 
clusively within the province of the jury. 
We have considered the effect of the decision 
in the case of People v. Tyler, 35 Cal. 553, 
that the witness may be said to be impeached 
by the proof that his general reputation for 
truth and veracity is bad in the community 
in which he resides, without the impeaching 
witness being himself prepared to say he 
would not believe the witness under oath. 
But the adoption of one method of impeach- 
ment does not exclude the party adopting it 
from availing himself of any of the other 
methods provided by law, however conclusive 
his first effort may have been. A witness 
may be willing to testify to the bad general 
reputation of a witness whom he could not 
conscientiously say he would not believe un- 
der oath. If he adds his individual opinion 
to the general reputation, we cannot say that 
such opinion will have no weight with the 
jury.” 








THE BEREA COLLEGE DECISION 
AND THE SEGREGATION OF THE 
COLORED RACES. 





“What American” asks the Philadelphia 
Inquirer, “would have dreamed forty years 
ago that the Supreme Court of the United 
States would make it illegal to teach colored 
children and white children under the same 
roof?” “If a citizen can be discriminated 
against because of color,’ also asks the 
New York Evening Post, “why not be- 
cause of faith? Some of our Northern uni- 
versities are receiving so many Catholics, 
Jews and foreign-born students, as to be- 
come extremely uneasy over the situation. 
Will students of this type be excluded some 
day, in the endeavor to protect the right 
of a state to control its corporate creatures ? 
We fail to see why not. It would not be 
more contrary to the spirit of our institu- 
tions than the Berea decision, and would be 
‘no more serious blow to our whole demo- 
cratic experiment. Its enemies are to-day 
rejoicing . It might almost be de- 
scribed as a latter-day Dred Scott decision.” 
“Have we become so innoculated with 
prejudice of race,” asks Mr. Justice Har- 





lan, in a dissenting opinion,' “that an Amer- 
ican government professedly based on the 
principles of freedom and charged with the 
protection of all citizens alike, can make dis- 
tinctions between such citizens in the mat- 
ter of their association for innocent pur- 
poses, simply because of their respective 
race? Further, if the lower court be right, 
then a state may make it a crime for white 
and colored persons to frequent the same 
market places, at the same time, or appear 
in an assemblage of citizens convened to 
consider questions of a public or political 
nature in which all citizens, without regard 
to race, are equally interested. Many other 
illustrations might be given to show the 
mischievous, not to sav cruel, character of 
the statute in question, and how inconsist- 
ent such legislation is with the great prin- 
ciple of the equality of citizens before the 
law.” These and many other similar com- 
ments, editorial and otherwise, have recent- 
ly appeared in the public press. They re- 
quire notice both on account of the unfair 
position in which they place-the Supreme > 
Court of the nation and because of the lack 
of basic knowledge ‘and discrimination 
which they display. They are the long 
range comments of the editorial writer, safe 
in his easy chair, who has himself never 
had to grapple with the problem or been 
on the ground and seen it in its real and 
almost terrible significance. The problem, in- 
deed, is too momentous for heroics, and for 
telescopic inspection. It is too tragic, from 
the standpoint of the negro and the mu- 
latto himself, for anything but a thorough 
and a conscientious analysis. We are not 
here discussing and will not attempt to dis- 
cuss the wisdom or unwisdom, the justice 
or the injustice of the statute of Kentucky, 
to which the comments refer. We _ will 
merely address ourselves to the question as 
to whether the Supreme Court of the 
United States and the courts of the country 
generally, for they have all sanctioned the 
policy of segregation, are hostile to the 
colored man and leagued against his inter- 
ests and his betterment. 


(1) In the case of Berea College v. State of 
Kentucky. 
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The real fact of the case is that the Su- 
preme Court of the United States has not 
“made it illegal” as the Philadelphia In- 
quirer charges, “to teach colored children 
and white children under the same roof.” 
It has merely decided not to oppose its 


judgment to that of the Kentucky courts. 


and of the Kentucky legislature in a social 
matter and to set aside a statute which has 
been approved by the state courts and 
which, for social and moral and not indus- 
trial purposes, seeks to regulate the con- 
duct of the people within its borders. The 
decision is not in any sense “a latter day 
Dred Scott decision” as was intimated by 
the New York Evening Post. In the Dred 
Scott decision the social ‘policies of the 
South were sought to be forced upon the 
North and upon the Free States and Terri- 
tories. In the present case the question is 
presented as to whether the Federal Court 
will or should nullify a local policy of seg- 
regation which a state has adopted. It is 
the old question of local home rule and of 
local sovereignty, which in matters social 
and moral, the supreme court, has in the 
past, with but one exception,? always re- 
solved in favor of the state.* 


But whatever we may think of the rela- 
tive spheres of the Supreme Court of the 
United States and of the state courts and 
legislative assemblies in these particulars, 
it will be well to consider, from a legal 
point of view, the fundamental merits or de- 
merits of the Berea controversy, and to de- 
termine, from a legal standpoint, whether 
the act in question has deprived persons of 
liberty and property without due process 
of law, has denied to anyone the equal pro- 
tection of the laws, or has impaired the 
obligation of any contract. To decide in 
fact, whether under the law, and the deci- 
sions of the past, and the social policy 
which they have announced, the language 
which we have quoted from the dissenting 
opinion of Mr. Justice Harlan is merely im- 


(2) The New York Eight Hour Case. Lochner 
v. New York, 198 U. S. 45. 

(3) Powell v. Pennsylvania, 127 U. S. 678; 
State v. Holden v. Hardy, 169 U. S. 366; Knox- 
ville Iron Company v. Harbison, 183 U. S. 13; 
Mugler v. Kansas, 123 U. S. 623. 





passioned rhetoric or expresses the sober 
judgment of the American courts and of 
the American law. 

The facts of the Berea case are these: 
3erea College was established in Kentucky 
before the war for “the education of all 
persons of good moral character.” After 
the war colored students applied and were 
admitted, and the benefits of the institu- 
tion remained open to both races until 1904, 
when the Kentucky legislature passed a law 
forbidding the education in colleges of 
blacks and whites within twenty-five miles 
of one another, but providing that as long 
as the twenty-five mile limit was adhered to 
any institution could have a colored or 
white branch if it so desired. This statute, 
of course, directly affected Berea College. 
On the matter getting into the state courts, 
the statute was sustained by the Kentucky 
tribunals, and an appeal was taken to the 
Supreme Court of the United States. The 
latter court also sustained the act by a ma- 
jority of seven to two. 

Strangely enough, 
strangely at all, for the negro question was 
of Northern origin,t and was Northern be- 
fore it became Southern and national, the 
leading segregation cases are to be found 
in the Northern and not in the Southern 
courts, and in the reports of Massachusetts 
and Pennsylvania, rather than those of 
South Carolina, Kentucky and Mississippi.® 
The Southern courts, indeed, and the Su- 
preme Court of the United States itself, 
in sustaining segregation laws, which, 
when operating on both blacks and whites 
equally and alike, they have done with a 
practical unanimity, have always cited and 


and after all not 


(4) Not only was the slave trade at first 
earried on principally from Northern ports and 
by Northern capital, but it was in the North 
that the negro was first liberated and enfran- 
chised and that the problems surrounding his 
new status as a free man were first encoun- 
tered. 

(5) Roberts v. City of Boston, 5 Cush, (Mass.) 
198; West Chester R. R. Co. v. Miles, 55 Pa. St. 
209; People v. School Board, 161 N. Y. 598. 

(6) Martin v. Board of Education (W. Va.), 
26 S. E. 648; Berea College v. Commonwealth, 
94 S. W. 623; Plessy v. Ferguson, 16 Sup. Ct. 
1138; Smith v. State, 100 Tenn., 494, 46 5S. 
W. 566; L. N. O. and T. R. R. Co. v. Mississippi, 
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quoted from these Massachusetts and Penn- 
sylvania decisions, and have adopted and 
followed the arguments and _ conclusions 
contained therein. 

The policy of segregation, indeed, seems 
to have prevailed in the city of Boston, at 
the very beginning of the eighteenth cen- 
tury,” although it does not seem at that 
time to have been made obligatory by leg- 
islative enactment, but to have been left 
to the discretion of the local school boards. 
The first case upon the subject* was argued 
and decided in 1849, and in it the Supreme 
Court of ‘Massachusetts held that the gen- 
eral school committee of the city of Boston 
had power under the constitution and laws 
of the commonwealth, to make provision 
for the instruction of colored children in 
separate schools established exclusively for 
them, and to prohibit their attendance upon 
the other schools. This decision was ren- 
dered in the face of the facts that at that 
time the colored population of Boston con- 
stituted less than one-sixty-second part of 
the entire population of the city: that the 
legislation of Massachusetts made no dis- 
criminaton of color or race in the estab- 
lishment of the public schools, and that the 
laws establishing such schools spoke of 
“schools for the instruction of children” 
generally, and “for the benefit of all the in- 
habitants of the town.” “It is urged,” 
the court said in its opinion, “that this 
maintenance of separate schools tends to 
deepen and perpetuate the odious distinc- 
tion of caste, founded in a deep rooted pre- 
judice in public opinion. This prejudice, 
if it exists, is not created by law, and 


133 U. S. 587, 10 Sup. Ct. 348; C. & O. Rail- 
Way Company v. Kentucky, 179 U. S. 392, ,21 
Sup. Ct. 101; L. & N. Ry. Co. v. Common- 


wealth, 99 Ky. 663; Ohio Valley R. Co. v. Lan- 
der, 104 Ky. 431; Lehew v. Brummell, 103 Mo. 
551; Cory v. Carter, 48 Ind. 362; Martin v. Board 
of Education, 42 W. Va. 515; Ohio v. McCann, 
21 Ohio St. 210; Cisco v. School Board, 161 N. Y. 
598;-Bertonneau v. Board of Directors, 3 Woods 
(U. S.), 180, Fed. Cas. No. 1, 361; Ward v. Flood, 
48 Cal. 51; U. S. v. Buntin, 10 Fed. 730; 
Wong Him v. Callahan, 119 Fed. 331; Lehew v. 
Brummell, 103 Mo. 546. 

(7) See opinion in Roberts v. City of Boston, 
5 Cush. (Mass.), 198. 

(8) Roberts v. City of 
(Mass.), 198. 


Boston, 5 Cush. 





probably cannot be changed by law. 
Whether this distinction and prejudice, ex- 
isting in the opinion and feelings of the 
community, would not be as effectually fos- 
tered by compelling colored and white chil- 
dren to associate together in the same 
schools may well be doubted ; at all events it 
is a fair and proper question for the com- 
mittee to consider and decide upon, having 
in view the best interests of both classes of 
children placed under their superintendence, 
and we cannot say that their decision upon 
it is not founded on just grounds of reason 
and experience, and in the results of a dis- 
criminating and sound judgment.” 


This case was followed in 1867 by an 
opinion of the Supreme Court of Pennsyl- 
vania in the case of West Chester R. R 
Co. v. Miles,® which upheld the right of a 
railway company, even in the absence of a 
statute on the question, to segregate its 
white and colored passengers. This is 
what may be called “the original Jim Crow 
Car case.” In it the court, among other 
things, said: “The danger to the peace en- 
gendered by the feeling of aversion between 
individuals of the different races cannot 
be denied. It is the fact with which tne 
company must deal. If a negro take his 
seat besides a white man or his wife or 
daughter, the law cannot repress the anger 
or conquer the aversion, which some will 
feel. However unwise it may be to in- 
dulge the feeling, human infirmity is not 
always proof against it. It is much wiser 
to avert the consequences of this repulsion 
of race by separation than to punish after- 
wards the breach of peace it may have 
caused. * * * The right to separate 
being clear in proper cases, and it being 
the subject of sound regulation, the ques- 
tion remaining to be considered is whether 
there is such a difference between the white 
and black races within this state, resulting 
from nature, law, and custom, as makes it 
a reasonable ground of separation. The 
question is one of difference, not of supe- 
riority or inferiority. Why the Creator 


(9) 55 Pa. St. 209, 93 Am. Dec. 747. 
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made one black and the other white, we 
know not; but the fact is apparent, and the 
races distinct, each producing its own kind, 
and following the peculiar law of its con- 
stitution. Conceding equality, with natures 
as perfect and rights as sacred, yet God 
has made them dissimilar, with those nat- 
ural feelings and instincts which he always 
imparts to his creatures when he intends 
that they shall not overstep the naturai 
boundaries he has assigned to them. The 
natural law, which forbids their inter- 
marriage and their social amalgamation, 
which leads to a corruption of races, is as 
clearly divine as that which imparts to them 
different natures. The tendency of inti- 
mate social intermixture is to amalgama- 
tion contrary to the law of races. The sepa- 
ration of the white and black races upon the 
surface of the globe is a fact equally appar- 
ent. Why this is so it is not necessary to 
speculate; but the fact of distribution of 
men by race and color is as visible in the 
Providential arrangement of the earth as 
that of heat and cold. The natural separa- 
tion of the races is therefore an undeniable 
fact, and all social organizations which lead 
to their amalgamation are repugnant to the 
law of nature. From social amalgamation it 
is but a step to illicit intercourse and but 
another to intermarriage. But to assert 
separateness is not to declare inferiority in 
either; it is not to declare one a slave and 
the other a freeman,—that would be to 
draw the illogical sequence of inferiority 
from difference only. It is simply to say 
that, following the order of Divine 
Providence, human authority ought not to 
compel these widely separate races to in- 
termix. The right of each to be free from 
social contact is as clear, as to be free from 
intermarriage. he former may be less 
repulsive as a condition, but not less en- 
titled to protection as a right. When there- 
fore, we declare a right to maintain separate 
relations, as far as is reasonably practicable, 
but in a spirit of kindness and charity, and 
with due regard to equality of rights, it is 
not prejudice, nor caste, nor injustice of 
any kind, but simply to suffer men to follow 





the law of races established by the Creator 
himself, and not to compel them to inter- 
mix contrary to their instincts.” 

The reasoning and conclusions of these 
cases have been followed and adopted in 
every case which has since arisen and which 
has involved the question of the segregation 
of the white and black races whether on 
the railroad cars or in the schools.*° And 
no one can believe, if he will but examine 
the restrained and humane reasoning of the 
opinions, that the conclusions therein reachi- 
ed are the result of passion and prejudice, 
but rather of a calm and thoughtful and 
considerate judgment. In them there is no 
claim or suggestion of race superiority. 
They recognize a difference merely. “The 
object of the amendment (14th),” said Mr. 
Justice Brown, in 1896," “was undoubtedly 
to enforce the absolute equality of the two 
races before the law, but in the nature of 
things it could not have been intended to 
abolish distinctions based upon color, or 
to enforce social as opposed to political 
equality, or a commingling of the two races 
upon terms unsatisfactory to either. Laws 
permitting and even requiring their separa- 
tion in places where they are liable to be 
brought in contact do not necessarily 
imply the inferiority of either race to the 
other, and have been generally if not uni- 
versally recognized as within the compe- 
tency of the state legislatures in the ex- 
ercise of their police power. . We 
consider the underlying fallacy of the 
plaintiff's argument to consist in the 
assumption that the enforced  separa- 
tion of the two races stamps the colored 
race with a badge of inferiority. If 
this be so it is not by reason of anything 
found in the act, but solely because the 
colored race chooses to put that construc- 
tion upon it.”*? It is well to notice indeed 
that there is nothing either in the Berea 
cases, nor in the statute under which the 


(10) Plessy v. Ferguson, 16 Sup, Ct. 1138; 
Berea College vy. Commonwealth, 94 S. W. 623. 


(11) In Plessy vy. Ferguson, 16 Sup. Ct. 1138, 
11438. 
(12) See also quotation from opinion in West 


Chester R. R. Co. v. Miles, supra. 
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decisions were written, which requires any 
negro to be necessarily excluded from even 
the college in question. The statute merely 
forbids the education of the two races in 
proximity, and it is entirely within the pow- 
er of the trustees to keep the main college 
at Berea a strictly negro college and to ex- 
clude all whites therefrom -or to require 
them to attend a branch college located at 
the statutory distance. It is for the trustees 
to decide which course they will pursue, 
that is to say whether the main college shall 
be negro and the branch white, or the main 
white and the branch negro. 

So, too, it is to be remembered that 
though the courts, both state and national, 
have everywhere sanctioned the policy of 
segregation, they have always insisted upon 
an equality of opportunity and accommoda- 
tion.** The colored public schools must be 
as good as those provided for the whites, 
and this even though the colored people pay 
but a small proportion of the taxes which 
are devoted to their support. It has been 
held indeed that a statute is invalid which 
provides that the schools for the blacks shall 
be supported by taxes levied on the blacks 
and those of the whites supported by the 
taxation of the whites.** Both races, it is 
held, are citizens in common and, the state 
is equally interested in their welfare, and 
all are entitled to an equal opportunity for 
training and education. All laws and rules 
also must work both ways. If the colored 
child is precluded from attending the schoois 
of the whites, the white child must be 
equally precluded from attending those of 
his colored cousins. If the colored man or 
woman is precluded from entering the rail- 
way cars which are set aside for the whites ; 
the white man or woman must be equally 
precluded from entering those of the 
blacks. If the statutes or regulations fail 
in this equality of restriction they are de- 
clared unconstitutional. 


(13) Claybrook v. Owensboro, 16 Fed. 
297: Ward v. Flood. 48 Cal. 50; People v. Board 
of Education, 18 Mich. 400; State v. Dugan, 15 
R. TI. 403; Dawson v. Lee, 83 Ky. 49. 

(14) Claybrook v. City of Owensboro, 16 Fed. 


297. 





Nor does the fact that Berea College is 
a private and not a public institution and 
that it was chartered for the purpose of 
providing “for the education of all persons 
of good moral character” make any differ- 
ence in the case. The Supreme Court of 
the United States in sustaining the validity 
of the act of the legislature intimated that 
it was merely an amendment to the charter 
of the corporation, and that the right to 
amend all such charters had been impliedly 
or actually retained by the constitution of 
the state. But the falling back on this 
theory of amendment was not necessary. 
The real fact of the case is that no charter 
would have been valid which nad negatived 
this right of legislative regulation, and 
every charter is granted subject to it. The 
regulation was essentially a police regula- 
tion, adopted for the purpose of protecting 
the morals and the general welfare of the 
people of the state. It has time and agatn 
been held, and this in every court of the 
country, that no legislature can deprive 
future generations of the inherent right of 
social self-protection and tie the hands of 
future legislatures in matters of police regu- 
tion.® That the statute in question was 
what is commonly called a police statute, 
there can be no doubt, and there is little 
use in letting our feelings run rampant 
when we come to consider the question 
and in substituting rhetoric for logic. When 
Mr. Justice Harlan said in his dissenting 
opinion that “if the lower court be right, 
then a state may make it a crime for white 
and colored persons to frequent the same 
market places, at the same time, or appear 
in an assemblage of citizens convened to 
consider questions of a public or politicai 
nature in which all citizens, without regard 
to race are equally interested?” he must 
himself have realized the weakness of his 
argument, and its inconsistency with his 
own utterances in the past. It by no means 
follows that because we can or may desire 
to prohibit the close intimacy of the class 
room, the club room, the society hall, the 


(15) Fertilizing Company v. Hyde Park, 98 
U. S. 759. ; 
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playground and the student moon-light 
walk, that we can, or would, desire to pro- 
hibit the open commingling in the market 
places or in public political meetings. 
Police laws must stand or fall on the 
ground of their own innate reasonableness 
and necessity and not on the ground of 
some possible freak legislation of the future 
which an illogical mind may deem justified 
by the precedent which they establish. 


Nor is there anything in the argument 
that private donors and benefactors should 
be allowed to do with their money as they 
please. Even private benefaction cannot 
be made the means of subverting the public 
policy of a state. The public policy of the 
state of Kentucky is and for a long time 
has been opposed to the social intimacy of 
the races. It has been opposed to this 
intimacy because it knows it leads to illicit 
intercourse and to intermarriage and to a 
mingling of the white and the colored 
blood which it believes to be injurious to the 
best interests of both races. In this there 
is no class line drawn. It is as equally 
afraid of the white seducer of the black 
as it is of the black rapist of the white. If 
the commingling in the public schools will 
lead to this result, it will equally lead to 
it in the private schools. The public policy 
of the state is opposed to this intimacy. It 
believes that the greater the intimacy the 
greater will be the familiarity which breeds 
contempt and which knows no bounds. It 
is for these reasons that the Berea plan is 
opposed, and that the courts sustain the 
legislature in its opposition. It is believed 
that it is impossible to maintain a public 
policy of separation, if you allow it to be 
violated whenever private charity desires 
to change the rule.*® 


The criticisms of the press on the Su- 
preme Court of the United States and their 
covert charges of race prejudice are unfair 
and unfortunate. No such conclusions can 
be drawn from a candid perusal of the de- 
cision. It is to be remembered, indeed, 


(16) See opinion in Berea College v. Common- 
wealth, 94 S. W. 623, 625. 





that the policy of segregation did not origi- 
nate, nor was it first upheld in the Southern 
states or in the Southern courts, nor even 
in the Supreme Court of the United States, 
but in Quaker Pennsylvania and abolition- 
ist Massachusetts, and that back of the 
policy was not passion or race prejudice, 
but a desire for race purity and race 
virility. Whatever we may think of the 
wisdom or unwisdom, the justice or the in- 
justice of certain isolated regulations, few 
of us will deny that the mingling of the 
races in the past on terms of social intimacy 
has invariably led to illicit intercourse and 
to intermarriage, and that the results have 
not been satisfactory to either race. 
ANDREW ALEXANDER BRUCE. 
Grand Forks, North Dakota. 








MORTGAGES—THE MORTGAGING OF AF- 
TER-ACQUIRED PROPERTY. 





DYER v. SCHNEIDER. 





Supreme Court of Minnesota, Dec. 24, 1908. 





A chattel mortgage is void, at least against 
ereditors without actual notice, which pur- 
ports to assign, to secure a specified debt, all 
the future earnings of a threshing machine, 
therein described, also of any other threshing 
machine operated by the mortgagor, and of the 
crew, including men and teams, operating them, 
which may accrue for threshing during the then 
ensuing two years within three designated 
townships. 


START, C. J.: Appeal by claimant from a 
judgment of the district court of the county 
of Stearns in favor of the plaintiffs, and 
against the garnishee, for the amount of their 
claim against the defendant, with costs and 
disbursements against the claimant. 


The admitted facts upon which the judg- 
ment is based are to the effect following: 
The plaintiffs duly recovered judgment 
against the defendant and duly instituted 
garnishee proceedings, and at the time of 
the service of the garnishee summons there 
were funds in the hands of the garnishee, 
amounting to $95, which represented moneys 
earned by the defendant with the threshing 
outfit described in the chattel mortgage here- 
inafter referred to, upon which there was 
then due and unpaid more than $95. The 
plaintiffs’ demand against the defendant was 
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for extras furnished and labor performed by 
them in repairing his threshing outfit at his 
request. The claim of the claimant to the 
money in controversy was based upon an al- 
leged chattel mortgage, executed by the de- 
fendant to it, to secure a specified debt, of 
all the earnings of the outfit and of the 
men and teams connected therewith. The 
mortgage purported to mortgage all the earn- 
ings of a threshing outfit, therein described, 
and of any other threshing outfit owned or 
operated by the mortgagor, and of the crew, 
including men and teams, used with such out- 
fits, which might accrue for threshing during 
the then ensuing two years within three 
designated townships. When the mortgage 
was executed there were no existing con- 
tracts under which threshing was to be done, 
nor were there any parties named for whom 
it was to be done. The mortgage purported 
to cover, not only the earnings of any and 
all threshing machines the defendant might 
thereafter operate for two years, but also the 
earnings of all the men and teams operating 
the same. The mortgage was duly filed, but 
the plaintiff had no actual notice of the 
claim of the claimant. Upon these facts, the 
trial court held the mortgage invalid as 
against the creditors of the mortgagor with- 
out actual notice. The correctness of this 
conclusion is the only question for our deci- 
sion. 

This precise question has never been direct- 
ly decided by this court. See Baylor v. But- 
terfass, 82 Minn. 21, 84 N. W. 640. But the 
reasoning of our prior decisions sustains the 
conclusion of the trial court. In Steinbach v. 
Brant, 79 Minn. 383, 82 N. W. 651, 79 Am. 
St. Rep. 494, we held that an assignment of 
wages to become due, without limit as to 
amount or time, and without acceptance by 
the employer, was void as to an attaching 
creditor without notice. In Leitch v, North- 
ern Pacific Railway Co., 95 Minn. 35, 103 N. 
W. 704, we held, distinguishing the cases 
holding valid a mortgage on crops to be 
thereafter raised upon specified land, that 
an assignment of wages to be earned in the 
future under an existing contract of employ- 
ment, to secure a present debt or future ad- 
vances, was a valid agreement, which would 
take effect as the wages were earned, but 
that an assignment of wages to be earned un- 
der an existing contract, without limit as to 
amount or time, was void. In each of these 
cases there was an existing contract for the 
employment of the assignor. In the case at 
bar there were no existing contracts for em- 
ployment, nor were any persons named or in 
any manner designated in the mortgage from 
whom future earnings were to accrue. 





There can be no difference in principle be- 
tween an absolute assignment of future earn- 
ings to secure a debt, and a chattel mortgage 
of such earnings; that is, a conditional as- 
signment. There can be no earnings of a 
threshing outfit, except in connection with 
the earnings of the men, including the mort- 
gagor, and teams’ operating it; hence the 
mortgage is, in effect, a mortgage of the fu- 
ture earnings of the mortgagor and his em- 
ployees in operating a threshing machine, if, 
perchance, they should ever do so. The de- 
scription of the supposed personal property 
attempted to be assigned by ‘this mortgage ° 
is so vague and uncertain as to efford no pro- 
tection to third parties working for or ex- 
tending credit to the mortgagor on the 
strength of his earnings in operating the ma- 
chine, having no actual knowledge of the 
claim of the mortgagee. Again, the supposed 
property attempted to be mortgaged in this 
case had then no- existence, substantial or in- 
cipient. It was, at most, a mere expectancy 
depending on contingencies, or, as said in Le- 
high Valley Ry. Co. v. Woodring, 116 Pa. 513, 
9 Atl. 58, “a mere possibility of a subsequent 
acquisition of property.” See, also, Sandwich 
Mfg. Co. v. Robinson, 83 Iowa, 567, 49 N. W. 
1031, 14 L. R. A. 126. and Sykes v. Hanna- 
walt, 5 N. D. 335, 65 N. W. 682. 

We therefore hold that the mortgage in 
question, so far as it attempted to assign 
the future earnings of the threshing outfit 
and the men and teams who might operate 
it, was void, at least as to creditors without 
actual notice. . 

Judgment affirmed. 


Note—The Potentiality of Property Which 
Makes Its Inclusion in a.Chattel Mortgage Valid. 
—As respects the rights of subsequent purchas- 
ers and encumbrancers and creditors seizing same 
by process, mesne or final, it has been ruled that 
there must be some connection with property act- 
ually in existence at the date of the mortgage. 
See Long v. Hines, 40 Kan. 220, 19 Pac. 796, 10 
Am. St. Rep. 192; Loth v. Carty, 85 Ky. 591, 4 S. 
W. 314; Steele v. Ashenfelter, 40 Neb. 770, 59 
N. W. 361, 42 Am. St. Rep. 694. While courts 
which hold to this principle are variant and con- 
flicting as to what constitutes the necessary con- 
nection, it may also be doubted whether the prop- 
osition stands for any more than a general rule, 
especially if the word property is taken in its 
technical sense, viz., interest in an existent thing. 
Whether or not a thing that a mortgagor agrees 
shall be encumbered when he shall acquire it, 
then exists, if he have no interest in presenti, 
ought not to be material. Therefore the rule 
has also been stated to be that property contem- 
plated to be purchased may be previously mort- 
gaged. Wright v. Bircher, 72 Mo. 179, 37 Am. 
Rep. 433. The contemplation of interest theory 
is well illustrated by a Texas case where a crop 
to be planted and grown the following year was 
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mortgaged by one for a then existing debt, who 
intended to cultivate under lease the described 
Jand, as to which he then had no lease for that 
time, he having been and then being the tenant 
and intending to continue as such, if satisfactory 
arrangements could be made. Richardson v. 
Washington, 88 Tex. 339, 31 S. W. 614. The 
supreme court of Mississippi has attempted to 
formulate two rules on this subject: (1) The 
mortgage must refer to some particularly desig- 
nated property, which may in the ordinary course 
of things and with reasonable certainty come into 
existence; (2) The mortgagor must have an 
interest in presenti of which the future acquisi- 
tion is a product or in such wise incident to or 
connected with it constituting a tangible and sub- 
stantial predicate of contract. Fidelity & C. Co. 
v. Sturtevant, 86 Miss. 509, 38 So. 783, 109 Am. 
St. Rep. 716. The court then argues that a 
mortgage upon after acquired property in addi- 
tions to a stock of merchandise may be included 
within the purview of these rules as arising in the 
way of natural products from the operation of 
a business. Many courts allow mortgaging of 
additions to stock, but whether this is on the 
potential existence or contemplation theory, as 
expressed in the first of the two rules above ex- 
pressed, I have not made investigation. The 
potential idea at common law is set forth in 
Jones on Chattel Mortgages, as follows: “Thus to 
use illustrations familiar since the time of Chief 
Justice Hobart: ‘Land is the mother and root 
_of all fruits. Therefore, he that hath it may 
grant all fruits that may arise upon it after and 
the property shall pass as soon as the fruits are 
extant. A person may grant all the tithe wool 
that he may have in such a year, yet, perhaps, he 
shall have none; but a man may not grant all 
the wool that he shall grow upon his sheep that 
he shall buy hereafter, for there he hath it neither 
actually nor potentially.’ ”’ 

Where Potentiality Must Be Aided By Human 
Industry—In some late cases are found some in- 
teresting opinions illustrating this subhead. In 
the mortgage of future crops, we may see that 
fructus industriales may be embraced. 
where one may become owner on complying with 
terms of lease to him as tenant of a certain part 
of a crop to be raised by him, he has been ruled 
to have an equitable interest he may mortgage. 
Lyon y. Phillips (S. D.), 106 N. W. 554; Richard- 
son v. Washington, supra. And the potential 
theory has been held to apply to bricks to be man- 
ufactured out of clay the proprietor of land has 
authorized the mortgagor to take therefrom. 
Brick Co. v. Allen (Kan. App.), 59 Pac. 682. 

But the rule in respect to wool from sheep 
presently owned, as stated in above extract from 
Jones on Chattel Mortgages has been quite nearly 
if nct entirely repudiated, as to offspring, as ap- 
pears to me, in two state courts, its rejection be- 
ing based on the theory that there is necessarily 
involved a collateral agreement to apply industry 
to the creation of such property. Thus in Ne- 
braska certain hogs and their increase were at- 
tempted to be mortgaged. Prior decision, allud- 
ed to, rejected unplanted crops, holding the mort- 
gage conveyed “neither a lien nor right of prop- 
erty which the mortgagee can assert against a 
purchaser or execution creditor, because the field 
will not fructify without labor.” Cole v. Kerr, 
19 Neb. 555, 26 N. W. 508. Applying that case 
the hog case said: “It is equally true that do- 





Thus 7 





mestic animals cannot be made to breed without 
human endeavor * * * It is, indeed, too plain for 
argument that labor is no more a factor in rais- 
ing crops than in raising live stock.” Battle Creek 
Val. Bank v. First Nat, Bank, 62 Neb. 825, 88 
N. W. 145, 56 L. R. A. 124. In Shoobert v. 
De Motta, 112 Cal. 815, 44 Pac. 487, 53 Am. St. 
Rep, 207, expressly approved by the Nebraska 
case, the increase of sheep along with the sheep, 
was attempted to be mortgaged, The court said: 
“If in the case of sheep the use to which he puts 
the ewes is for breeding lambs, there can be no 
sufficient reason given why the lambs that are 
dropped by the ewes should belong to the mort- 
gagee any more than the wool which is sheared 
from their backs.” This case means to say that 
such lambs are no more increase than wool is in- 
crease, but inconsistently as it seems to me the 
court is careful to say that gestation period had 
not begun when the mortgage was given, as wool 
might have then begun growing, destroying the 
analogy. The California case is interesting also 
as collating the cases on the various theories of 
whether mortgage on animals should specifically 
refer to increase if it refers only to gestation 
period then existent or includes the life of the 
mortgage. The case, however, may be said to 
repudiate the common law doctrine of “partus 
sequitur ventrem,” as a consequence of industrial 
conditions, viz., recognition that stock raising is 
a business. 

Lien in Equity and Necessity of Possession 
Taken.—The theory adopted by the weight of au- 
thority appears as stated in Patapsco Guano Co. 
v. Ballard, 107 Ala. 710, 19 So. 777: “By former 
decisions of this court it was settled that a mort- 
gage on an unplanted crop does not pass to the 
mortgagee a legal title to the crop as it may be 
planted or as it may come into existence; but 
that in a court of equity it operates by way of 
present contract, taking effect and attaching to 
the crop when and as soon as it comes in esse, 
creating a right the court will enforce against all 
others than bona fide purchasers for value.” 
The court held the mortgagee could not seize the 
property in the hands of a creditor. Later in 
Electric Light Co. v, Rust, 117 Ala. 680, 23 So. 
751, it held that a creditor having actual notice 
could be made to account as trustee for property 
he bought at judicial sale under a judgment ob- 
tained against mortgagor. In Kansas there has 
been made the following statement apparently 
somewhat broader; “The rule in Kansas is that 
to affect after acquired property the mortgage 
must contain an express provision binding such 
after acquired property, and even where there 
is such a provision in the mortgage the rights 
of nersons are not affected thereby unless the 
mortgagee takes actual possession before it is 
purchased by third persons or seized by credit- 
ors.” First Nat. Bank v. Com., 72 Kan. 603, 
84 Pac. 535. See also Bank y. Bank, 171 Mo. 
307, 71 S. W. 191; Distilling Co, v. Rosy, 142 
N. Y. 570, 37 N. E. 632, 40 Am. St. Rep. 635; 
Wasserman v. McDonell, 190 Mass. 326, 76 N. E. 
959. This last case speaks of the mortgage be- 
ing an executory agreement for security. In 
Vermont validation by taking possession is rec- 
ognized and it is effective against a trustee in 
bankruptcy though within the preference period. 
“This is upon the ground that the mortgagee’s title 
to the after-acquired property relates to the date 
of the mortgage and that his taking possession 











Vol. 68 


CENTRAL LAW JOURNAL 


145 








is not the acceptance of a preference but the as- 
sertion of a previously acquired right.” Mower 
v. McCarthy, 79 Vt. 142, 64 Atl. 578, 7 L. R. A, 
(N. ae 418. See also Thompson y. Fairbanks, 
196 U. S. 516, 49 L. Ed. 577. But the New York 
court of appeals vigorously attacked such theory 
of validation, and held in a case, where the 
mortgagee of an insolvent corporation took pos- 
session a few days before proceedings in bank- 
ruptcy began, that the proceeds of after-acquired 
property should go to general creditors, secured 
and unsecured. The court admitted a lien in 
equity between mortgagor and mortgagee but 
said: “A court of equity in such case will not aid 
the mortgagee at the expense of subsequent 
creditors when their rights are involved.” Zart- 
man y. First Nat. Bank, 18 N. Y. 267, 82 N. E. 
127, 12 L. R. A. (N. S.) 1083. A still fater 
case from North Dakota appears to follow the 
New York principle, in saying: “The great weight 
of authority, and as we think, the better reason- 
ed cases, hold that the mere ‘fact that the mort- 
gagee takes possession under the instrument for 
the purpose of foreclosure will not operate to 
validate the same and that the creditors may 
pursue the property in his hands.” Madson v. 
Rutten (N. D.), 113 N. W. 872. The court’s asser- 
tion about the weight of authority may well be 
doubted, but it may also be said that the New 
York court very strongly states that side of the 
case. The Madson case held also that notwith- 
standing its view that mere possession did not 
validate, yet when the facts of that case showed 
an actual taking foreclosure and sale to a third 
party for full value he was protected in his title. 

he validation by possession theory is consid- 
ered in a late Maine case, as a progressive de- 
velopment of the law in making that valid which 
at common law ‘was wholly ineffective. Bur- 
rill v, Whitcomb, 100 Me. 286, 61 Atl. 678, 1 L. 
R. A. (N. S.) 451, 109 Am. St. Rep. 498. See 
also Francisco v. Ryan, 54 Ohio St. 307, 43 N. 
FE. 1045, 56 Am. St. Rep, 711. I think 
it would be well for courts seeking to pro- 
tect mortgagce taking possession upon an equit- 
able theory, to carefully read the New York case 
I have cited and then see whether a sort of tech- 
nical rule which courts have created, is really 
founded in equity. 


N. C, COLLIER. 








JETSAM AND FLOTSAM. 





THE RIGHT OF STATE TO APPEAL 
INAL CAUSES. 


To the Editor: I read with some interest your 
editorial on the right of appeal in criminal 
cases in the Saturday issue. And while I rec- 
ognize the force of what you say, I am not 
convinced that the state should be denied the 
right of appeal in criminal cases. 


IN CRIM- 


And what is the purpose of appeal? Is it not 
to correct, by way of review, the errors, or 
alleged errors of the lower court? And may 
not these errors be committed against the plain- 
tiff as well as against the defendant? In 
either case, is there not a miscarriage of jus- 


tice? And is not justice, 
ultimate goal to be secured? 


legal justice, the 





Now, the administration of our criminal courts 
show that many persons accused of crime have 
been acquitted. And the evidence established 
beyond a reasonable doubt the guilt of the ac- 
cused. But a verdict having been legally ob- 
tained under our present criminal procedure, 
the state was without a remedy. And the in- 
stances are not a few that society suffers 
thereby. 

Take, for instance, the efforts which have 
been put forth to convict mobs, What hope 
is there of ever convicting a mob under exist- 
ing conditions? Such an event has never hap- 
pened in the administration of our criminal 
code. And it is likely never to happen. The 
result has been, and is, that the mob in Amer- 
ica is practically certain to go unwhipped of 
justice. And all the world knows that in 
civilized America the rule of the mob is more 
frequent than in any other part of the world. 
Freedom from punishment has made this so, to 
our sorrow and shame, let it be said. 

I do not believe that there is much force to 
your suggestion that the adoption of the state’s 
right of appeal would open the way for many 
abuses, or that the welfare and happiness of 
many innocent men would suffer thereby. I 
have had intimate personal knowledge of the 
prosecution of persons charged with the com- 
mission of crime. This knowledge covered a 
period of several years. And I am prepared 
to say that not a single indictment or informa- 
tion was filed against a person accused of crime 
that was not amply warranted by the evidence 
at the preliminary hearing. The danger of 
abuses is, to my mind, very remote and not 
worthy of very serious consideration. No repu- 
table prosecuting attorney would lend his official 
position to aid in the prosecution of innocent 
defendants. 

Of course, the recommendation of Attorney 
General Bonaparte is most radical. And it is 
to be hoped that he does not base his recom- 
mendation on the Standard Oil case only, There 
are many other judicial experiences which jus- 
tify his recommendation, We agree entirely 
with your suggestion that such radical changes 
should proceed slowly and with great caution. 
But because of the undoubted miscarriage of 
justice against the state in many vitally im- 
portant cases under the criminal statutes, mis- 
carriages, which I am convinced are increasing 
rather than diminishing, I am forced to the 
Atorney General’s position, that the best in- 
terests of society imperatively demand that 
the right of appeal in criminal cases be guar- 
anteed to the government as well as to the 
defendant, lf this be done, conviction of the 
guiliy will be more frequent, and the frequency 
of their acquittal more remote if not impossible. 

DUANE MOWRY. 
Dec. 28, 1908. 
—From Milwaukee Sentinel, 


Milwaukee, 








BOOK REVIEWS. 





GROUNDS AND RUDIMENTS OF 
LAW, VOL, 4. 

The last volume of the four-volume work of 
Mr. William T. Hughes, entitled Grounds and 
Rudiments of Law, has now issued from the 
press. It is interesting to observe the pur- 
pose of the author in this treatise. Mr. Hughes 
is a great admirer of Bacon, and the civil law 


HUGHES’ 
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of Rome, and has a corresponding lack of that 
devotion which modern students of the law 
in England and America lay as a:tribute at the 
feet of Coke and Blackstone. The maxims of 
equity which are nothing else but an appro- 
priation of some of the fundamental concep- 
tions of the civil law by the early English 
chancellors, are to Mr. Hughes the datum posts 
of jurisprudence. They represent to his mind 
the condensed good sense of the ages, es- 
tablishing for the guidance of posterity those 
fixed monuments from which all other prin- 
ciples must take their bearings, and which are 
related and correlated with every application of 


law and every announcement of new rules to 
new conditions. 
Thus radiating from a common source of 


light (the maxims) the entire system of judicial 
procedure is viewed as a whole. For, it is to 
be distinctly noted that Mr. Hughes repudiates 
as an “illusion” the oft repeated distinction 
between adjective and substantive law. He 
regards the law as a whole, and if one word is 
to characterize that whole that word is “Pro- 
cedure.” For what is not procedure, is not 
law; it may be philosophy, it may be ethics, 
but to become law it must become an active 
enforceable principle. Law is ethies in action 
or procedure. This distinction will bear care- 
ful consideration. It may upset old standards, 
but if those old standards are false the sooner 
they are overturned the better. Only recently 
a great law publishine house in the East, which 
in a great enevclopediec work had separated the 


law on the lines indicated, has announced a 
new edition to combine procedure and sub- 
stantive law under the same treatment. This 


would seem to bear out the author’s contention 
that procedure is the life of the law, and can- 
not be separated. A rule of procedure by it- 
self separated, if that were possible. from the 
ethical principle it was invented to enforce, 
is nothing but the meaningless fint of 
the supreme will, it is a blank cartridge. So 
also ‘the ethical principle without that which 
makes its law, the collective will, is but the 
ideallic fancy of a dreamer. Procedure is gov- 
ernment in action; it is the collective will en- 
forcing the dictates of the collective conscience. 

This is the central idea running through this 
work of Mr. Hughes. Whether it is not too 
rigidly tied to ancient maxims, and thus rend- 
ered somewhat inelastic, as has been charged, 
may be a fair question, but nevertheless recent 
developments in jurisprudence has pointed the 
way of all Teutonic nations to the jus gentium 
of Rome, as forming the proper basis of all civil 
codes. This is the burden of the great ar- 
gument of Mr. Hannis Taylor in his recent work 
on the Science of Jurisprudence, and would 
seem to some extent to excuse the almost fa- 
natical devotion of Mr. Hughes to the civil 
law and its maxims. 

The fourth volume continues the encyclopedic 
character of the last three volumes. Volume 
one deals with the general principles in their 
relation to all law, these general principles 
being some of the prominent maxims of the 
civil law. Volumes two, three and four is an 
encyclopedic arrangement of all law. and the 
leading cases in correlation with the great max- 
ims. The work is novel, ingenious, thought- 
provoking and valuable. 

Volume four is a volume of 274 pages of 
small type and bound in buckram. Published 
by the author. Selling Agents: Central Law 
Journal Co., 118 N. Third street, St. Louis, 
Mo. 








COOKE ON THE COMMERCE CLAUSE. 

No more important constitutional questions 
than those which center about the construc- 
tion of the Commerce Clause of the federal 
constitution, and no better discussion of this 
clause or its construction, has ever appeared 
than that prepared by. Mr. Frederick H. Cooke, 
of the New York bar. 

The author, in his preface, notes the strange 
fact that for the first eighty years the im- 
portance of the commerce clause was apparently 
only slightly recognized, while the supreme 
court had occasion to construe it on only a few 
occasions; and this, too, in spite of the fact 
that it was one of the most popular clauses in 


the constitution at the time of its adoption. 
“But,” says Mr. Cooke, “during the last four 
decades, the commerce clause has, with enor- 


mously increased frequency, come to be appliea 
to a great variety of matters, and there has 
become almost painfully apparent the lack of 
such unifying principles, or the insufficiency 
of what may be regarded as attempted declara- 
tions thereof by the courts.” 

We have been delighted with the broad knowl- 
edge and clear expression of the author and his 
frankness of expression. Only a man thor- 
ouvhly conversant with any subject of law can 
state a rule of law relating thereto with any 
degree of frankness and incision. An unpre- 
pared author must resort to bombastic or in- 
volved sentences in order that he may have some 
shield by which to excuse probable error. 

The division of the subject-matter is into 
five simple subdivisions, to-wit: I, The Subject 
of Regulation; II, The Powers of Congress; 
III, The Power of Congress and of the States 
Respectively; IV, The Powers of the States 
Specifically Considered; V, Taxes and Other 
Charges. Under these five headings will be 
found all the law carefully considered and the 
authorities exhaustively cited. 

Printed in one volume of 301 pages (xcii pp.), 











bound in buckram and published by Baker- 
Voorhis & Co., New York. 
HUMOR OF THE LAW. 
Senator John T. Strange, lawyer, said he 


wished the following brief epitaph on his tomb- 
stone: 

“Here lies an honest lawyer.” 

“But.” expostulated Lieutenant-Governor Mill- 
er, in the manner of the man in this same old 
joke many, many years ago, “no one will know 
who it is. Future generations in passing by 
will have no way of knowing who lies beneath 
the stone.” 

“Ah, yes,” said the Senator from Grant; “they 
will read ‘here lies an honest lawyer,’ and they 
will exclaim, ‘Why, that’s Strange.’” 


A member of the Philadelphia bar tells of 
a queer old character in Altoona who for a 
long time was the judge of a police court in 
that town. 

On one occasion during a session of his court 
there was such an amount of conversation and 
laughter in the court-room that his Honor be- 
came very angry and confused. Suddenly, in 
great wrath. he shouted: 

“Silence here! We have decided about a 
dozen cases this morning, and I haven’t heard 
a word of one of them!’’—Harper’s Weekly. 
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1. Accident Insurance—Cause of Death.— 
Death resulting from morbid changes in the 
exercise of vital functions due to an accidental 
injury held caused by such accident within the 
meaning of an accident policy.—Ward v. Aetna 
Life Ins. Co. of Hartford, Conn., Neb., 118 N. W. 
70. 

2. Adultery—Persons Entitled to Prosecute.— 
Rev. Codes 1905, §8903, held to authorize 
a prosecution for adultery against either of the 
guilty parties by the spouse of either, and not 
to merely admit of a prosecution upon the com- 
plaint of the spouse of the party prosecuted.— 
State v. Wesie, N. D., 118 N. W. 20. 

3. Appeal and Error—Bill of Exceptions.— 
Where the bill of exceptions does. not 
show that any motion for a new trial was 
made, error assigned in denying such a motion 
on the ground that the verdict was contrary to 
the evidence cannot be considered on appeal.— 
Cayouette v. Emil T. Raddant Brewing Co., 
Wis., 118 N. W. 204. 

4. Excessive Levy in Attachment.—Where 
defendant in attachment did not as permitted 
by statute ask for the release of property from 
an excessive levy under an attachment, the 
court on appeal could not assume that he was 








legally damaged by the levy.—Anderson v. 
Thero, Iowa 118 N. W. 47. 

5. Findings of Trial Court.—In a suit to 
enjoin the collection of taxes in territory an- 


nexed to a city, a finding of the trial court as 
to the boundaries of the annexed territory, and 
that they embraced plaintiff’s property, held 
conclusive on appeal.—Lutterloh y. City of 
Fayetteville, N. C., 62 S, E. 758. 

6.——New Trial.—Though an error affected 
only a part of the issues, where the facts might 
be more fully developed on a new trial, and the 
questions more clearly presented, and injustice 
might be done unless a new trial was granted, 
a new trial will be ordered on all the issues.— 
Hawk v. Pine Lumber Co., N. Cc. 62 S. E. 


ei 





Pleadings.—Pleadings being part of the 
record proper, and hence not required to appear 
by bill of exceptions, no bill is essential’ to a 
review of a ruling sustaining a demurrer to 





the complaint.—Morrison v. St. Louis & S. F. 
R. Co., Ark., 112 S. W. 975. 

8. Review.—If the consideration of a record 
of the district court does not require the ex- 
amination of any issue of fact or error of law, 
the motion for new trial is not a condition pre- - 
cedent to review.—Walker y. Burtless, Neb., 
118 N. W. 113. 

9. Time for Filing Transcript.—Where a 
motion for a new trial does not lie, the penaency 
of proceedings preparatory to such motion does 
not extend the time for the filing of the trans- 
cript in the appellate court.—In re Heywood’s 
Estate, Cal., 97 Pac. 825. 

10. Arrest—Mode of Making.—One making 
an arrest on a criminal charge should inform 
the person arrested, if there was reasonable op- 
portunity to do so, of his intention to make the 
urrest, and of the offense charged, unless these 
facts were already known to the person ar- 
rested.—_Commonwealth v. West, Ky., 113 S. W. 
76. 

11. Right to Shoot in Making.—An officer 
cannot shoot one whom he is attempting to ar- 
rest for a. violation of a municipal ordinance, 
though the offender cannot be otherwise taken. 
—Holmes v. State, Ga., 62 S. E. 716. 

12. Assignments — Garnishment.— The fact 
that a garnishee was not notified of an assign- 
ment of the amount it owed a debtor until after 
service of process held not to affect the assign- 
ment where it learned thereof, in time to inter- 
pose it in its answer.—Steltzer v. Condon, Iowa, 
118 N. W. 39. 


13. Attachment—Maturity of Claim.—Persons 
executing notes pursuant to an agreement to 
become sureties for another held to possess a 
matured cause of action against the latter, for 
which they might maintain attachment.—An- 
derson v. Thero, Iowa, 118 N. W. 47. 


14. Bankruptey—Preferences.—A real estate 
mortgage, given nearly two years before the 
insolvent mortgagor was adjudged a bankupt, 
to secure future advances, held not void as a 
preference, though the mortgage was not 
recorded until a few days before such adjudica- 
tion.—Claridge v. Evans, Wis., 118 N. W. 198. 


15. Banks and Banking—Insolvency.—Money 
received from the sureties and property of a 
defaulting treasurer of a savings bank was 
distributable in accordance with the bank’s 
charter.—Bank Com’rs vy. Watertown Sav. Bank, 
Conn., 70 Atl. 1038. 


16. Benefit Societies—Delivery of Certificate. 
—A provision requiring delivery of a mutual 
benefit certificate to insured in person before 
the attaching of insurer’s liability only pre- 
vented a delivery to another for insured.— 
O’Neal v. Sovereign Woodmen of the World, Ky., 
113 SW. 52. 


17. Carriers—Carriage of Live Stock.—Proof 
that live stock was injured while in the posses- 
sion and under the care of a carrier receiving 
it for transportation is sufficient to take the 
case to the jury.—Jones-Lane Co. v. Atlantic 
Coast Line R. Co., N. C., 62 S. E. 701. 


18. Penalties.—Under Revisal 1905, $2684, 
imposing a penalty for a carrier’s failure to 
adjust a claim for loss of freight, provided that 
the claimant may not recover the penalty unless 
he recover the full amount of his claim, that 
the carrier voluntarily paid the claim for loss 
after judgment for plaintiff, and while an ap- 
pea] therefrom was pending, did not prevent a 
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recovery of the penalty.—Rabon vy. Atlantic eral manager, whose relatives were the prin- 


Coast Line R. Co., N. C., 62 S. E. 743. 


19. Civil Rights—Places of Public Amuse- 
ment.—A roller skating rink held a place of 
public amusement, within St. 1898, § 4398c.— 
Jones v. Broadway Roller Rink Co., Wis., 118 
N. W. 170. 


20. Constitutional Law—Compulsory Annex- 
ation of Territory.—The compulsory annexation 
of territory to municipalities, so as to subject 
the property in the annexed territory to tax- 
ation, involves no contract between the state 
and the citizens of the annexed territory.— 
Lutterloh v. City of Fayetteville, N. C., 62 S. E. 
758. 

21. Delegation of Legislative Powers.— 
Cobbey's St. 1907, §8978, authorizing an action 
by a landholder to have his land disconnected 
from defendant municipal corporation, does not 
delegate legislative authority to the courts, in 
violation of Const. art. 2, or section 1 of article 
3.—Bisenius v. City of Randolph, Neb., 118 N. 
W. 127. 








22.——Due Process of Law.—A _ landowner 
cannot be deprived of property by the estab- 
lishment of a building line thereon by a city 
save by due course of law after having had an 
opportunity to be heard.—Northrop v. City of 
Waterbury, Conn., 70 Atl. 1024. 


23. Ordinances Prohibiting Sale of Intoxi- 
cants.—A county. ordinance prohibiting the busi- 
ness of selling intoxicants is not invalid, as 
depriving the owner of property without due 
process of law, though it prohibits the sale of 
liquor then owned and practically destroys its 
value.—Ex parte Young, Cal., 97 Pac. 822. 


24. Police Power.—While a _ state may 
regulate the conduct of individuals in relation 
to the public under the police power, and its 
determination as to what is a proper subject 
for regulation will rarely be reviewed by the 
courts, statutes which arbitrarily discriminate 
amorg classes of individuals cannot be sustained 
under the police power.—In re Van Horne, N. J., 
70 Atl. 986, 


25. Primary Election Laws.—Primary 
Election Law (Laws 1907, p. 57, c. 109), § 13, 
providing for the nomination of United States 
Senators, held not void on the ground that it 
is a delegation of power, expressly granted to 
the Legislature by Const. U. S. art. 1, § 3— 
State vy. Blaisdell, N. D., 118 N. W. 141. 


26.——Validity of Primary Laws.—That the 
Legislature might have provided simpler and 
more reasonable rules for the conduct of pri- 
mary elections held not alone to justify a hold- 











ine that such rules are invalid.—State v. An- 
derson, N. D., 118 N. W. 22. 

27. Contreets—Action for Breach.—In an 
action hy a sehool against a pupil for breach 


of contract to pay for tuition, on failure of de- 
fendant to show that plaintiff might have em- 
ployed the time in the education of another 
scholar, the measure of recovery is the con- 
tract price—International Text-Book Co. w 
Martin, Neb., 117 N. W. 994. 


28. Corperations—Contract by President.—If 
a lumber company acted under a contract made 
by its president and manager in his own name, 
it is liable, he being also bound.—Bryant Lum- 
ber Co. v. Crist, Ark., 112 S. W. 965. 


29. Insolvency.—A lease of an _ insolvent 
eorporation’s quarry to its president and gen- 








was fraudulent as to the 
McPherson, 


cipal stockholders, 
corporation’s ecreditors.—Ward v. 
Ark., 113 S. W. 42. 


30.—tTrustees of Company’s Funds.—The 
officers of a corporation hold its funds as trus- 
tees for the stockholders and creditors, and it 
is a breach of the trust for a trustee to pay his 
own debt out of the trust fund and leave other 
debts unpaid.—Hazelhurst Lumber Co. v. Car- 
lisle Mfg. Co., Ky., 112 S. W. 934. 


31. Ultra Vires Acts.—A corporation may 
ratify even an ultra vires act so as to bind itself 
when it has received and retained benefits on 
account thereof.—Bobzin v. Gould Balance Valve 
Co., Iowa, 118 N. W. 40. 


32. Costs—Actions in Forma Pauperis.— 
While a dismissal of an action in forma pauperis 
on motion to “dispauper” does not estop plain- 
tiff from bringing a second action, the fact of 
dismissal should be considered when he again 
applies to sue in forma pauperis.—Rich v. 
Morisey, N. C., 62 S. E. 762. 


33. Counties—Ordinances Prohibiting Sale of 
Intoxicants.—A county ordinance prohibiting 
the keeping of any place where liquor is sold 
held not to conflict with the general laws pro- 
moting the viticultural industry, and hence au- 
thorized by Const. art. 11, § 11, authorizing 
police regulations by counties not in conflict 
with the general laws.—Ex parte Young, Cal., 
97 Pac. 822. 


34. Taxation.—A county board held not 
authorized to levy taxes to pay the expenses of 
subsequent years, nor to contract with reference 
to subsequent levies, nor to create an obliga- 
tion which would bind the county to levy taxes 
in the future.—Roberts v. Thompson, Neb., 118 
N. W. 106. 

35. Courts — Appellate Jurisdiction.— The 
power of the Supreme Court to exercise super- 
intending control held to exist when an inferior 
court refuses to act or acts beyond its jurts- 











diction, to the prejudice of the citizen, and 
there is no other adequate remedy.—State v. 
Helms, Wis., 118 N. W. 158. 


36. Criminal Evidence—Admissibility.—In an 
infanticide case, a portion of a blanket alleged 
to have been found wrapped around the de- 
ceased infant, and which a witness testified was 
similar to another portion found at accused’s 
home, held admissible in evidence, though it 
had been washed and was white in color, while 
it was dirty and bloody when found.—Cordes 
v. State, Tex., 112 S. W. 943. 


37. Criminal Law—Municipal Ordinances.— 
A municipal ordinance prohibiting the furnish- 
ing of food with the sale of intoxicating liquors, 
aud prescribing punishment by fine or imprison- 
ment, is a criminal offense, within Const. art. 


1, § 7—City of St. Paul v. Stamm, Minn., 118 
N. W. 154. 

38. Criminal Trial—Newly Discovered Evi- 
dence.—Whether ordinary diligence was used 


to procure evidence at the trial held to be de- 
termined by comparing the conduct under con- 
sideration with that of an ordinary man under 
similar circumstances.—Orr vy. State, Ga., 62 
S. E. 676, 


39. Damages—Certainty as to Extent.—In an 
action for damages, while plaintiff must prove 
the amount of his loss, absolute certainty is 
not essential, and substantial damages may be 
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recovered though plaintiff only shows his loss 
proximately; but both the cause and the amount 
of the loss must be shown with reasonable cer- 
tainty.—Wilkinson vy. Dunbar, N. C., 62 Ss. E. 
748. 


40.——Injuries to Personal Property.—Where 
plaintiff let a steam roller, and it was injured 
while in defendant’s possession, the rule of 
damages was the difference between the fair 
market value of the roller before and after the 
accident.—Cadwell v. Town of Canton, Conn., 
70 Atl. 1025. 


41. Injury to Chattels—Where chattels are 
injured by the negligence of another, the meas- 
ure of damages is the difference between their 
value immediately before and immediately after 
the injury.—Hespen v. Union Pac. R. Co., Neb., 
118 N. W. 98. 


42. Reduction of Loss.—The owner of a 
spring which was polluted by oil flowing into 
it from a tank could recover for the pollution 
up to the time she could have cleaned it.—Cin- 
cinnati, N. O. & T. P. Ry. Co. v. Gillispie, Ky., 
113 Ss. W. 89. 








43. Death—Measure of Damages.—Decedent’s 
widow’s and children’s pecuniary loss through 
his death is the probable aggregate amount 
of his contributions to them, reduced to pres- 
ent value.—Kansas City Southern Ry. Co. v. 
Henrie, Ark., 112 S. W. 967. 


44..-—Proof of Cause.—In a death action, 
plaintiff is not bound to produce eyewitnesses, 
but it is sufficient to prove circumstances which 
indicate that it might be ascribed with reason- 
able probability to the causes alleged.—Yongue 
v. St. Louis & S. F. R. Co., Mo., 112 8S. W, 
985. 





45. Statutes of Foreign States.—The courts 
will enforce foreign statutes giving a right of 
action for wrongful death, though the elements 
of damage be variant from what is deemed ade- 
quate in the state of the forum.—Southern Ry. 
Co. v. Decker, Ga., 62 S. E. 678. 


46. Deeds—Building Restrictions.—Building 
restrictions in deeds of platted lots held not 
affected by the fact that owners of several lots 
were building contrary to said restrictions.— 
Waters v. Collins, N. J., 70 Atl. 984. 


47. Drains—Revocation of Order Establish- 
ing.—Where no rights have accrued under an 
order of the county board establishing a ditch, 
and no proceedings have been taken except a 
preliminary survey, the board in its discretion 
and on petition may revoke its order establish- 
ing the same.—State v. Ross, Neb., 118 N. W. 
85. 


48. Easements—Estoppel.—A grantee’s right 
to use a street or way delineated on a plat 
referred to by the description in his deed held 
not affected by the fact that at the time of the 
grant grantor was maintaining a gate thereon.— 
Schreck v. Blun, Ga., 62 S. E. 705. 


49. Uninterrupted Enjoyment.—An owner 
closing a passway over his land held required 
to show that the uninterrupted enjoyment of 
the same for more than 15 years was not ex- 
ercised under claim of right.—Vance v. Adams, 
Ky., 112 8. W. 927. 


50. Embezzlement—Evidence.—In an em- 
bezzlement case, bank deposit slips and a leaf 
from a pass book, all in accused’s handwriting, 
held admissible to show his possession of the 
money in question and his manner of em- 








bezzling it.—People v. Carlson, Cal., 97 Pac. 
827. 


51. Eminent Domain—What Constitutes a 
Taking.—The discontinuance or vacation of a 
street in such a manner as to prevent access to 
the property of an adjoining owner is a “tak- 
ing” of property within the constitutional in- 
hibition, and cannot be lawful without com- 
pensation to such owner.—Ridgway v. City of 
Osceola, Iowa, 117 N. W. 974. 


52. Equity—Maxims.—The counter’ equity 
which the court will enforce, under the rule 
that he who seeks equity must do equity, must 
grow out of the transaction in respect of which 
equitable relief is invoked.—Cuthbertson v. 
Morgan, N. C., 62 S. EB. 744. 


53. Estoppel—Claim to Land.—A _ married 
woman holding the equity of redemption in 
land held not estopped to assert it as against 
one who purchased part of the land after a 
nonsuit had been entered in a former action by 
her to redeem.—Rich v. Morisey, N. C., 62 S. E. 
762. 


54. KEwvidenece—Comparison of Handwriting.— 
Very little reliance should be placed on tes- 
timony of experts as to whether a writing is a 
real or a feigned hand.—In re Fuller’s Estate, 
Pa., 70 Atl. 1005. 


55.——Competency.—As a general rule, when 
the intent, motive, or malice of a person is 
directly in issue, he may testify direct as to 
his intent or purpose, and, if malice is involved, 
to his friendly feelings toward the other 
party.—Dorn & McGinty v. Cooper, Iowa, 118 
N. W. 35. 


56. Expert Testimony.—Whether draw- 
heads of railway cars will pass each other if 
properly constructed and in good repair is a 
proper subject for expert testimony.—Kansas 
City Southern Ry. Co. v. Henrie, Ark., 112 S. W. 
967. 


57. Judicial Notice.—Courts take judicial 
notice of the fact that porters on Pullman cars 
usually assist passengers in boarding cars in 
the same way that brakemen assist passengers 
in ordinary coaches.—Gannon v. Chicago, R. I. 
&P. Ry. Co., Iowa, 117 N. W. 966. 


58. Presumptions.—No presumption can be 
indulged for or against proceedings calling in 
county warrants for cancellation and reissue.— 
Chicago, R. I. & P. Ry. Co. v. Perry County, 
Ark., 112 S. W. 977. 


59. Self-serving Declarations.—A written 
memorandum, made at the request of her hus- 
band, by a wife, in a book, of an oral contract 
modifying a written contract between the hus- 
band and a third person, held self-serving and 
incompetent.—Detherage v. Petruschke, Minn., 
118 N. W. 153. 


60. Executors and Administrators—Claim by 
Persons in Family Relation.—There is a nat- 
ural obligation owing from a son to an invalid 
mother, and, to recover from her estate for 
services rendered, he must show an actual con- 
tract for compensation.—Conway v. Conway, Ky. 
113 S. W. 94. 


61. Necessity for Administration.—Admin- 
istration of the estate of a decedent is not es- 
sential, but persons in interest may settle their 
rights outside of the probate court.—Prichard 
v. Mulhall, Iowa, 118 N. W. 43. 

62. Explosives—Personal Injuries From Ex- 
plosion.—In an action for injuries resulting 
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from the explosion of dynamite stored in a 
building on a railroad right of way, caused by 
plaintiff's companion shooting into it, the 
wrongful act of plaintiff's companion held the 
proximate cause of his injury, even if defen- 
dants were negligent in so storing the dyna- 
mite.—Fanning v. J. G. White & Co., N. C., 62 
Ss. E. 734. 


63. Fidelity Insurance—Carelessness of Em- 
ployee.—A bond to indemnify an employer 
against the fraud or dishonesty of an employee 
amounting to larceny or embezzlement held not 
to cover a loss due to the carelessness of the 
employee.—United States Fidelity & Guaranty 
Co. v. Bank of Batesville, Ark., 112 S. W. 957. 


64. Fire Insurance—Agents’ Bonds.—A surety 
in a bond of an insurance agent held not liable 
for the failure of the agent to pay a premium 
note procured from an insured, and indorsed 
and delivered to the general agent of insurer.— 
McClary v. Trezevant & Cochran, Tex., 112 S. W. 
954. 


65. Gaming—Sufficiency of Evidence.—Pos- 
session of either cards or money may authorize 
the inference that a person present at an un- 
lawful game was engaged therein.—Griffin v. 
State, Ga., 62 S. E. 685. 


66. Garnishment—Rights of Assignee Against 
Garnishee Plaintiff—That a garnishee plaintiff 
had no notice of a previous assignment of de- 
fendant’s claim against the garnishee would 
not affect the assignment, since the garnish- 
ment could reach nothing except what was 
owing or belonged to defendant.—Steltzer v. 
Condon, Iowa, 118 N. W. 39. 


67. Guardian and Ward—Investment of 
Ward’s Funds.—A guardian, in investing his 
ward’s funds, need not base his action upon 
actual knowledge of the soundness of securities 
retained, but may rely upon their general repu- 
tation.—Scoville v. Brock, Vt., 70 Atl. 1014. 


68. Habeas Corpus—Conviction of Mis- 
demeanor.—After conviction of a misdemeanor, 
a prisoner will not be liberated on habeas 
corpus for insufficiency of the complaint, if an 
offense against the law is even defectively 
stated.—Ex parte Caldwell, Neb., 118 N. W. 
133. 

69. Husband and Wife—Change of Right of 
Action Against Husband.—Even if, prior to en- 
actment of Code 1873, § 2204, a wife’s remedy 
against her husband for debt was solely by 
presentation of claim against his estate after 
his death, held, that the statute commenced to 
run from such enactment;—Rice v. Crozier, 
Iowa, 117 N. W. 984. 


70. Indians—Treaties.—Treaties of March 28, 
1843 (7 Stat. 591), and September 30, 1854 (10 
Stat. 1109), between the United States and the 
Chippewa Indians, held abrogated in part by 
the act admitting Wisconsin into the Union, 
with reference to the territory included in that 
state.—State v. Morrin, Wis., 117 N. W. 1006. 

71. Injunction—Propriety of Remedy.—A sa- 


loonkeeper held not prevented from suing to 
enjoin county officers from prohibiting the sale 
of intoxicants in the county pursuant to the re- 
sult of an election, because he could have tested 
the validity of the order by a writ of review.— 
Hall vy. Dunn, Or., 97 Pac. 811. 

72. Imtoxicating Liquor—License.—If an ap- 
plicant for a liquor license tenders a bond not 
conditioned as required by statute, it is error 








for the license board to approve the bond and 
issue a license.—In re Clyde, Neb., 118 N. W. 
90. 


73. Violation of Regulations.—An employee 
of a licensed saloonkeeper does not violate Cob- 
bey’s St. 1907, § 7179, where he has had nothing 
whatever to do with the placing or maintaining 
of screens, ete., in violation of law.—In re 
Adamek, Neb., 118 N. W. 109. 


74. Judgment—Default Decree of Foreclos- 
ure.—Where a default decree of foreclosure 
was void as prematurely entered, defendant 
could have it set aside and having tendered his 
answer before default was legally entered, was 
entitled to defend.—Waymire y. Shipley, Or., 
97 Pac. 807. 


75. Estoppel.—A defendant, whose equit- 
able estoppel has been erroneously disregarded 
by court of law, may come into equity to have 
his estoppel recognized and tried.—Monmouth 
County Electric Co. v. Eatontown Tp. in Mon- 
mouth County, N. J., 70 Atl. 994. 


76. Justices of the Peace—Pleadings.—Form- 
al pleadings are not required in justice court, 
and on appeal to the circuit court a demurrer 
should not be sustained to the complaint; plain- 
tiff being entitled to amend as to defects in 
form.—Morrison vy. ‘St. Louis & S. F. R. Co., Ark., 
112 Ss. W. 975. 

77. Jurisdiction.—A defendant in justice 
court, who pleads the general issue, and who 
causes the case to be certified to the circuit 
court, waives the want of jurisdiction of the 
justice.—La Barre v. Bent, Mich., 118 N. W. 
6. 


78. Landlord and Tenant—Landlord’s Rights. 
—An agricultural landlord’s right to attach the 
tenant’s goods for a debt held improperly based 
upon the outcome of a crop left by the tenant 
as handled by the landlord.—Southern Orchard 
Planting Co. v. Turner., Ark., 112 S. W. 956. 


79. Writ of Restitution—One who wrong- 
fully procures a warrant of restitution to issue, 
and has a constable execute the writ, is respon- 
sible to the person injured for the damages sus- 
tained thereby.—Roettger v. Riefkin, Ky., 113 
Ss. W. 88. 

80. Libel end Slander—Privileged Communt- 
eations.—A school superintendent held justified 
in making certain statements regarding a teach- 
er in an official report, if he honestly and in 
good faith believed the statements to be true.— 
Barry v. McCollom, Conn., 70 Atl. 1035. 


81. Life Imsurance—Breach of Contract.—The 
rule that the election to take advantage of a 
breach of contract must be promptly made is 
peculiarly applicable in mutual insurance con- 
tracts, where insured practically is both insurer 
and insured.—Voss v. Northwestern Nat. Life 
Ins. Co., Wis., 118 N. W. 212. 

82 Limitation of Actions—Tax Deeds.— 
Limitations within which to set aside a tax 
deed on the homestead of a decedent held not 
to run against adult heirs until the minor heir 
reaches his majority—Harris vy. Brady, Ark., 
112 S. W. 974. 

83. Mandamus—Nature and Grounds.—Man- 
damus will not lie to compel a city engineer 
to make an estimate under a contract for a 
public improvement stipulating’ for monthly 
estimates, as such duty is only a contractual 
one.—State v. Icke, Wis., 118 N. W. 196. 


84. Master and Servant—Fellow Servants.— 
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Where the superintendent of an electric rail- 
way company takes out a car to test it, acting 
as a motorman, he is not a fellow servant of a 
motorman injured by the negligence of the 
superintendent while so operating the car.— 
Latsha v. Shamokin & E. Electric Ry. Co., Pa., 
70 Atl. 1002. 


85. Negligence.—Where defendant attempt- 
ed to explode holes in rocks filled with dyna- 
mite, and failed to investigate whether all the 
charges exploded, and plaintiff was thereafter 
injured, held, defendant was guilty of neg- 
ligence.—Bjorklund v. Gray, Minn?, 118'N. W. 


59. 








86. Injuries to Servant.—Master is not 
liable for injuries to a servant because of fail- 
ure to use some attachment or special device 
which would have rendered a machine less 
dangerous, if the machine was reasonably safe 
and such as was in general use.—Forquer v. 
Slater Brick Co., Mont., 97 Pac. 843. 

S7.— Safe Place to Work.—The right of a 
master to conduct its business in its own. way, 
and use such instrumentalities as it chooses, 
is not absolute, but circumscribed by its duty to 
provide for the safety of its employees.— 





Yongue vy. St. Louis & S. F. R. Co., Mo., 112 S. 
W. 985. 

&8.——Torts.—An action by a servant for per- 
sonal injuries presents a case of tort, in which 
the broken duty “flows from relations created 
by contract.’—Brown v. Rome Mach. & Foundry 
Co., Ga, 62 & EZ Tan 


89. Mertgages—Deed or 
which is a mortgage in its inception held to 
remain a mortgage, unless changed by a new 
contract or subsequent parol agreement waiv- 
ing mortgagor’s equity.—Froidevaux v. Jordan, 
W. Va. 62 S. EB. 686. 


90.——Estoppel.—Oral or written statements 
by a mortgagor that he has no defense against 
the mortgage will estop him to assert one 
against the mortgagee’s assignee.—Nixon v. 
Haslett, N. J., 70 Atl. 987. 


91. Redemption.—Where a mortgagee in 
possession makes permanent improvements with 
the approval of the mortgagor and without his 
objection, he is entitled to reimbursement as a 
condition of exercising the right of redemp- 
tion.—Lynch vy. Ryan, Wis., 118 N. W. Rep. 174. 

92.——Right of Redemption.—In an action by 
a mortgagor against a mortgagee in possession 
to establish his right of redemption and for an 
accounting, defendant should recover. costs, 
though plaintiff prevails—Lynch v. Ryan, Wis., 
118 N. W. 174. 


93. Municipal Corporations—Claims.—Where 
a claim against a city, though ambiguous as to 
ownership, was acted on by the city and com- 
plainants appealed from a disallowance, it was 
error to refuse to permit them to prove that 
they were in fact the real owners.—Hanrahan 
v. City of Janesville, Wis., 118 N. W. Rep. 194. 


94, Defective Sidewalks.—A city held liable 
to a pedestrian, falling into hole in sidewalk con- 
cealed by steam from gas company, and not 
entitled to recover over against the gas com- 
pany.—City of Bowling Green v. Bowling Green 
Gaslight Co., Ky., 112 S. W. 917. 

95. Police Power.—Municipal corporations 
are not generally liable for trespasses by their 
officers in the enforcement of void enactments 
in the attempted exercise of police power.— 
Hall v. Dunn, Or., 97 Pac. 811. 


Mortgage.—That 














96. Negligence—Husband and Wife.—Under 
the Weissinger married women’s act, a wife 
held not chargeable. with the negligent acts of 
her husband, unless the relation of principal 
and agent or master and servant existed.— 
Louisville Ry Co. v. McCarthy, Ky., 112 S. W. 
925. 


97. Trespassers.—Where boys trespassing 
in a distillery mill fell into a corn bin and were 
smothered, that the person in charge had al- 
lowed them to frequent the mill without warn- 
ing them of danger held not to render the pro- 
prietors liable.—Kisler’s Adm’r v. Kentucky 
Distilleries & Warehouse Co., Ky., 112 S. W. 
913. 


98. Notiece—Knowledge.—tThe fact that a per- 
son could learn of a thing is not equivalent to 
knowledge, especially where the facts alleged 
do not show that there was anything to put him 
upon notice.—McFarland’s Adm’r v. Louisville 
& N. R. Co., Ky., 113 S. W. 82. 


99. Nuisance—Storing Explosives.—The stor- 
ing of dynamite on a railroad right of way 
held not a nuisance, and not to violate any duty 
to persons coming on the premises without a 
license.—Fanning v. J. G. White & Co., N. C., 
62 S. E. 734. 


100. Parent and Child—wWife’s Liability for 
Contracts of Child.—A’° wife living with her 
husband is not liable for any contract of their 
minor child, in the absence of express assump- 
tion of liability.—Leake v. J. R. King Dry Goods 
Co., Ga., 62 S. E. 729. 


101. Partnership—W hat Constitutes.—Par- 
ticipation in the profits of a business held a 
cogent, but not conclusive, test for trying the 
question of existence of a partnership, where 
the rights of third persons are concerned.— 
Buford v. Lewis, Ark., 112 S. W. 963. 


102. Patents—Misrepresentations Inducing 
Sale-——Where the statements of the seller of 
patent rights as to the value and merit of the 
instruments were mere statements of opinion, 
upon which the purchaser was not entitled to 
rely, they would not vitiate the mortgage given 
to secure the purchase price.—Waymire v. Ship- 
ley, Or., 97 Pac. 807. 


103. Pleading—Petition.—The rule that a pe- 
tition cannot allege two states of case, in one 
of which defendant is liable and the other he 
is not, held not to apply where a petition sets 
up defendant’s liability in the alternative.— 
Hazelhurst Lumber Co. v. Carlisle Mfg. Co., 
Ky., 112 S. W. 834. ; 


104. Public Lands—Homestead Entry.—The 
right to locate public land under a homestead 
certificate having been transferred, a power to 
the transferee or his assigns to make such 
transfer effectual is not a revocable act.—Clark 
v. Welch, Mich., 118 N. W. 137. 

105. Quieting Title—Where Relief Granted.— 
Equity will strike from the record as a cloud 
on title a deed conveying 50 acres of a 200-acre 
tract, without any definite description of its 
location.—Dillon v. Hegarty, Pa., 70 Atl. 998, 

106. Quo Warranto—Pleading.—In quo war- 
ranto, where relator’s right to a public office is 
based on the ground that a legislative act is 
unconstitutional, it is not necessary to allege 
such facts, where the Supreme Court has pre- 
viously determined the unconstitutionality of 
the act.—State v. Loer, Neb., 118 N. W. 120. 

107. Railroads—Duty to Receive Passengers. 
—One presenting himself to a carrier for trans- 
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portation held entitled to be transported on pay- 
ing fare, provided there is nothing in his con- 
duct to&é justify his exclusion.—Meisner v. De- 
troit, B. I. & W. Ferry Co,, Mich. 118 N. W. 
14.’ 


108. Injuries to Passengers.—In an action 
for injuries to a passenger, the petition is sub- 
ject to special demurrer where it fails to aver 
how far the train was from the station when 
plaintiff went out on the platform to alight.— 
Charleston & W. C. Ry. Co. v. Boyd, Ga., 62 
S. E. 714. 


109. Receivers—Effect of Discharge.—For- 
eign receivers held entitled to sue, in this state, 
to recover the purchase price of goods sold 
after the property had come into their posses- 
sion as receivers.—Interstate Trust & Banking 
Co. vy. Dierks Lumber & Coal Co., Mo., 113 S. W. 
1. e 


110. Release—Validity.—Release discharging 
earrier from a claim for damages for personal 
injuriés held not to be repudiated on _ the 
ground that the agent agreed to obtain from 
the carrier an agreement for an additional 
amount, if the injuries proved more serious.— 
Smith v. Georgia R. & Banking Co., Ga., 62 S. E. 
673. 7 

111. Sales—Countermand of Order.—Where 
an order for machinery gives the vendor the 
right to accept such order or not, and no time 
is fixed within which such acceptance shall be 
made, the vendee can up to the time of ac- 
ceptance, countermand the order.—Northwestern 
Thresher Co. v. Kubicek, Neb., 118 N. W. 94. 


112. Statutes—Validityi—Laws 1908 (P. L 
1908, p. 875) ec. 185, §$ 2, making it a mis- 
demeanor to admit children under 16 years old 
to theaters, etc., but exempting from its oper- 
ation entertainments held on public piers, being 
void because of such exemption, the entire sec- 
tion was void.—In re Van Horne, N. J., 70 Atl. 
986. 


113. Street Railroads—Collisions.—A_ street 
railway company held liable for injuries to 
pedestrian occasioned by the negligence of the 
motorman operating the car at a dangerous rate 
of speed, thereby preventing him from avoiding 
the accident by the exercise of ordinary care.— 
Louisville Ry. Co. v. Buckner’s Adm’r, Ky., 113 
Ss. W. 90. 





114. Subrogation—Rights of Guarantor.—A 
third party guaranteeing payment of a note is 
not entitled on payment by him to have the 
note delivered with a guaranty of the payee 
made to any indorsee of the note.—Home Sav. 
Bank of Fremont v. Shallenberger, Neb., 118 
N. W. 76. 

115. Telegraphs and Telephones—Damages 
for Failure to Deliver Telegram.—Damages for 
failure to deliver a telegram announcing death 
of a relative cannot be recovered, unless the 
relationship between the parties is that of par- 
ent and child, husband and wife, sister and 
brother, or grandparent and grandchild.—Lee v. 
Western Union Tel. Co., Ky., 113 S. W. 55. 


116. Theaters and Shows—Right to Admis- 
sion.—Theaters, circuses, race tracks, private 
parks, and the like held private enterprises, 
under th® contol of private parties, who may 





grant a license to enter them to such persons 
as they see fit—Meisner v. Detroit, B. I. & W. 
Ferry Co., Mich., 118 N. W. 14. 


117. Trespass—Proving Title-—Plaintiff, with 
his grantor of land, who had retained a life 
estate, having conveyed standing trees of cer- 
tain dimensions, held not required to prove 
title in an action for cutting other trees; de- 
fendants being in under their grantee of trees.— 
McKoy v. Cape Fear Lumber Co., N. C., 62 S. E. 
699. 


118. Trial—Amendment of Verdict.—On the 
jury, in.an action for a money recovery, re- 
turning in open court a verdict defective be- 
cause of the omission of the word “dollars,” the 
judge should call the omission to the attention 
of the jury.—Cox v. High Point, R. & 8S. R. Co., 
N. C., 62 S. E. 761. 


119. Trusts—Investment of Funds.—On the 
question of a trustee’s prudence in keeping 
trust funds invested in securities, evidence of 
the reputation of the securities in the vicinity 
held admissible.—Scoville y. Brock, Vt., 70 Atl. 
1014. 





120. Testamentary Trusts.—A single testa- 
mentary trustee held authorized to partition 
land among devisees in accordance with the 
provisions of the will, though he himself would 
take under the division.—Davis v. Davis, Tex., 
112 S. W. 948. 


121. Usury—Interest in Advance.—lInterest 
upon interest cannot be stipulated for at the 
time of the loan where it bears the maximum 
rate.—Sanford v. Lundquist, Neb., 118 N. W. 
129. 


122. Sale of Wages Earned.—A bona fide 
sale of an account for wages earned held not 
within the prohibition of the act of August 15, 
1908 (Acts 1908, p. 83), making it a misde- 
meanor to charge interest on a loan at a rate 
greater than 5 per cent. per month.—Jackson v. 
State, Ga., 62 S. E. 726. 





123. Wendor and Purchaser—Recitals in Con- 
veyance.—A recital in a patent that it was is- 
sued upon a certificate “in favor of A., widow 
of J., held not notice that the conveyance was 
to A. by virtue of her rights as widow.—Thomp- 
son v. Bowen, Ark., 113 S. W. 26. 


124. Wills—Estoppel by Acceptance of De- 
vise.—A married woman holding the equity of 
redemption in land held not estopped to assert 
the claim to redeem as against other devisees 
by entéring on part of the land under a devise 
from the mortgagee.—Rich vy. Morisey, N. C., 
62 S. E. 762. 


125. Witnesses—Credibility—A party whom 
it is sought to discredit as a witness by proof 
that he is fully able to pay the costs notwith- 
standing he has filed a pauper affidavit held 
entitled to rebut such proof.—Leake y. J. R. 
King Dry Goods Co., Ga., 62 S. E. 729. 








